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RESPONDENT 'S ANSWER, ADDITIONAL FACTS,
AND AFFIRMATIVE DEFENSES TO TIE
PETITION FOR PBEREMPTORY AND PERMANEMT WRITS OF MANDAMUS

Respondent Sceretary of Stale Malt Blunt Responds 1o and answers the Petition as
follows:'
1. | The (eneral Assembly...| Kaspondent demes the allesations in paragraph 1.

2. |Relator Jeremiah W] Respondent adnts the allegations in paragraph 2.

' Respondent submiis (nis Answer, Additional Facts and A Nirmative Defenses pursuant
o Rule 84.24(). The Relator did not use numbered paragraphs, which presents a
problens lor responding. In responding 1o the allegations in the Petition. this Answer uses
numbered paragraphs then places in brackets the tirst three words of the referenced

paragraph to assist the Court,



fa.

9.

[On March 1...] Respondent admits the allegations in paragraph 3.

[On May 14...] Respondent admits the allegations in paragraph 4.

[The Secretary of. ] Respondent admils the allegations i paragraph 3.

[On May 19...] Respondent admits that Governor Bob Holden 1ssued a document
purporting to be a proclamation that is attached to the Petition as Exhibat E.
Respondent denies atl uther allczaiions in paragraph 6.

[0n Wednesday. May...] Respondent admits that the letter attached as Exhibil F
was sent by Respondent to the Governor. The letier speaks for itself as to its text,
and Respendent denics the incomplete characterization of 1t in the remainder of
paragraph 7. Respondent 1s without information sufficient to form a behet as to
the truth of foatoole 1, and therefore denies same.

[Because the condition...] Respondent denies the allegations i paragraph 8.

| Thursday, May...] Respondent admits the allegations in paragraph 9.

10.[On Iriday, May...] Responden! admits the allegations in paragraph 14,

17, [Relalor immediatzly sought...] Respondent admits the allegations in paragraph

1.

12.All staterments i the section "Keazans 1o Why the Writ Should Issue”™ are legal

areymend ang therefore require no response. To the extent a response is deemed

negessary all slalements are denied.

13, All averments not specifizally admitted are denied.
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ADDITIONAL FACTS

Thie Missouwri Senatz uses a process called enrolling and engrossing to
determine the true and accurate language of all measures passed by the
Missourl Schate and to corveet errors. (Alfidavit of Terry Spieler atiached ux
Exhibit 1 to Respondent’s Suggestions in Opposilion w Relator’s Pelition for
Wil of Mandamus, § 2).

It is not unusual for the Cnrolling and Engrossing Department of the Senate
Secretary’s office to Tind errors in the Truly Agreed to I'inally Passed version
ol a bill. (Spicler AT, % 2).

Whenever errors are found in the enrolling and engrossing process, a new
Truly Agreed to and Finally Passed version of the bill or resolution 15 prepared
with the word “comrected” in brackets. {(Spicler AT 9 2).

Under Senate Rule 70, all resolutions to amend the constitution are treated as
bills. {Spicler Aff. ] 3 and Exhibil 3 to Respondent’s Supgestions in
Oppositon Lo Petition Nled May 24, 20047,

In 1997, the General Assenibly enacted House Committee substitute for Senate
Bill 132 (81 132). amending section 116.240 R8Mo to provide for ten-week
rotice, rather than the prior eight-week notice, for special cleetions Lo loeal
election authorities (Affidavit of Mary Berry, Exhibit | hereto, at 3-43. 583
132 was signed into law by Governor Carnahan (Affidavit of Richard

StruckhodT, Cxhibit 2 hereto, 7 4).



6. The Missour Association of County Clerks supported and lohbied for the

charge in sccuon | 16.240 from eight weeks to ten wecks. (Bery AT at T4

One reason that clerks requested the exlension was because of concerns aboul
acrting ahsentee ballots to overseas voters such as military voters. (Berry AfT.
4 4; StruckhalT ATC 9§ 43, (Statement of Wendy Noren al Exhibit 3 hereto.)
section 1132581 reguires absentee ballols [or statewide measures (o be printed
and avadable to voters six wecks before the election. It was ditficult to have
the hallots printed in time for absentee voting when the notice requirement was
only eight weeks. The ten-week notice requirenient as opposed to eight weeks
15 more reasonable because 11 provides election authontes adequate time to
prepare and conduct an orderly clection. (Berry ALY Y 4).

8. There are not a Lot of printers who can handle orders to print ballots, and local
elections authorities were ool meeling their deadlines to g2 ballows out when
the cight-weck notification requirement was in place. (Statement of Noten, Fx
3).

9. The Federal Voting Assistance Program (FVAP) in the Oftice of the United

States Secretary of Delense adminisiers Ui lederal responsibilities of the

Secretary under ithe Uniformed and Owverscas Citizens Absentee Voting Act

" Courts may 1aks judicial notice of storics that appear in the newspaper. Colvin v. Carr,
799 5.W .2d 153, 158 (Mo, App. 19900, citing Branks v Stewart, 33535 W.2d 104, 112

(Mo, 19607,



(LUOCAVAY FVAFP asks states to allow a minimum ol [ortv-1ive days (six
weeks end three days) between the date the ballot is mailed out and the due
date by which the voter must return the voled ballol (o the lucal deelion

official. Legistative fnitiatives (visited May 28, 2004)

<hiip:fiwww Tvap goviservices/initiatives.html» (Exhibit 4 hereto).

1. On May 28, 2004 the Secretary of State received the adopted SIR 29 trom the
Cieneral Assembly (Exhibit 3 hereto). That same day the Secretary of State
celiverad it to the State Auditar {Exhibit 6 hereto). On May 28, 2004, the
Secretary of State also dehvered leiters to Senators Kinder and Steelman
asking for their advice on the proposed summary statement (Exhibit 7 hereto).
Approzimately onc hour after the Secretary of State delivered SJR 24 to the
Auditor, she delivered her proposed fiscal notle and {iscal summary to the
Scoretary (Tixhibit 8 hereto). At about the same time. the Secrelary received a
copy of the Attorney General’s opinion approving the Auditors fiscal note and
fiscal summary {Exhibit 9 hereto).

AFFIRMATIVE DEFENSES

FIRST AFFIRMATIVE DEFEMNSE
Mandamus does not lie bocanse the Secretary of State has no clearly established
lepal duty of law thal can he enforced by mandamins in that the Secretary of Staie had no
clear dufy o act until May 28, 2004, and he fulfilled his duties promptly once they were

friggercd.



SECOND AFFIRMATIVE DEFENSE

Mandamus does not lie because the Attorney General has an adequalte remedy at
faw, the declaratory judgment action he filed inthe Cole County Clircuit Conrt an May
20, 2004 {Exhibit 2 ta Respondent’s Suggestions in Opposition to Petition, filed May 24.
2002,

THIRD AFFIRMATIVE DEFENSE

Mandamus docs not lie because the Secretary of State has perfomed all non-
discretionary duties assigned to him when he recelves a resolution propusing a
constitutional amendment — he has prompily fransmitied the resolulion 10 the auditor znd
concedes that the twenty-day bme period Tor his preparation of the ballot summary
statement began running on Mayv 28, 2004,

FOURTH AFFIRMATIVE DEFENSE

The Petition should be dismissed beeause it 1s moot. By the plaim and ambigaous
lext of scetion 1162440, notice of 4 special election inelnding the fiscal note and ballot
sLnmary statement must be transmitied © election authorities by the terih Touesday
before the election, in this case May 25, 2004, In the absence ol such notice, this court
has no authority to order an election lor August 3. 2004,

FIFTH AFFIRMATIVE DEFENSE

Mandamus does not hie in that the courl cannot grant any meaningful relict for the

reasens set forth in the Fourth Affirmative Defense,



Respectfully submuitted.

Lm 1 D. Pcarqon#-dfé"l?

600 West Main Street
P.(3 Box 1767

Jeflerson City, MO #5102
Phone: (373 751-8731
Fax: (573) 526-4903

ATTORNEYS FOR RESPONDENT
SCCRLETARY O STATLE

CERTVIITCATE QI SERVICE

[ hereby centify that true and correct copies of the above and forezoing document
were hand delivered on this 317 day of May, 2004, to the following:

Paul €. Wilson

James K. Lavion

James B McoAdams
Asgistant Attorneys Ciener]
Supreme Court Building
Jetterson City, MO 653101
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